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Exit payments cap

In 2015 the government first announced plans to introduce a cap on exit payments in the
public sector. The cap includes any pension strain cost. The cap was legislated for in the
Enterprise Act 2016, which amends the Small Business, Enterprise and Employment Act
2015, but required secondary legislation to be introduced.

On 10 April 2019, HM Treasury opened a consultation on draft regulations, Directions and
guidance to implement the exit cap. The consultation will run for 12 weeks and closes on
3 July 2019. The LGA will be responding formally to the consultation ahead of the 3 July
deadline. '

The document below provides a summary of the consultation and the proposed regulations
for local government employers.

Consultation documents
HM Treasury (HMT) published the following consultation documents on 10 April 2019:

1. Consultation document - ‘Restricting exit payments in the public sector:
consultation on implementation of regulations’
The consultation document sets out what types of public sector exit payments the
regulations apply to, summarises the proposed regulations and the reasons for
introducing these regulations. Details of how to respond are included, and
information concerning how respondents’ data will be processed.

2. Draft regulations - ‘Annex A: The Restriction of Public Sector Exit Payments
Regulations 2019’
‘The Regulations’ include:

- the bodies whose exit payments are covered by the cap

- what constitutes an exit payment and what is exempt

- the requirement for individuals and public sector bodies to report and record
information about exit payments and

- the circumstances in which the cap must be relaxed and the process for approval
in situations where the cap may be relaxed.

3. Schedule - ‘Annex B: £95k cap on exit payments in the public sector schedule
(draft)’
‘The Schedule’ sets out public sector authorities and public sector offices that may be
affected by the exit payment cap. There are circumstances where the cap must or
may be waived. Where relevant, the Schedule specifies what body is the sponsoring
department who would be responsible for approving the relaxation of the cap.

4. Guidance - ‘Annex C: Restriction of public sector exit payments: guidance on
the 2019 regulations’
‘The Guidance’ sets out more information on how the legislation should be
implemented, and particularly gives more information about the process to follow
when a public sector body wishes to relax the restriction.
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5. HMT Direction — ‘Mandatory HM Treasury directions’

‘The Directions’ describe when the exit payment cap must be relaxed, in what
circumstances it can be relaxed and when HMT approval is required.

There are occasions when the contents of the consultation documents contradict each other,
there are contradictions within a single document and there are differences in the wording of
the Regulations, the Enterprise Act 2016 and the Small Business, Enterprise and
Employment Act 2015, The Guidance states that ‘Where there is any discrepancy between
the regulations and the guidance, the regulations prevail’. This is the approach followed in
producing this document. Any area of significant difference in the consultation documents,
draft regulation or existing legislation is highlighted.

What is the level of the cap?

The exit payment cap is set at £95,000. Although regulation 153A(9) of the Small Business,
Enterprise and Employment Act 2015 allows for Regulations to be introduced which change
the cap, under the proposed Regulations there is no provision for the cap to be index-
linked.

In relation to those employed in local government, it should be noted that the group who are
most likely to be affected by the cap are those over age 55 who are members of the LGPS
(or another public sector pension scheme).

Who is covered by the Regulations?

The cap will apply to the whole of the public sector, but is being implemented in two stages.
At the first stage the Regulations will apply to exit payments made by:

- local authorities

- the UK Civil Service

- the NHS in England and Wales

- academy schools

- police forces (including civilian staff)
- Fire and Rescue Authorities

where they fall within the responsibility of the UK government regarding employment.

Schedule 2, Part 1 of The Local Government Pension Scheme Regulations 2013 lists the
employers who must enrol employees into the Local Government Pension Scheme. The
majority of employers listed in Part 1 of Schedule 2 are in scope of the exit payment
Regulations. The main exceptions being housing management companies, further and
higher education corporations and sixth form college corporations who are not covered by
the Regulations.

LGPS administering authorities may wish to check whether any of their Schedule 2 Part 3
employers are listed in the Schedule.

Devolved administrations

Wales

Although most employers in scope of the exit payment cap perform devolved functions,
public sector compensation is not a power that has been devolved to the Welsh Assembly.
The exit payment Regulations therefore do apply in Wales to local authorities, academies
etc. with the exception of ‘relevant Welsh exit payments’ which are payments made to
holders of these offices:
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- member of the National Assembly for Wales

- the First Minister for Wales

- Welsh Minister appointed under section 48 of the Government of Wales Act 2006
- Counsel General to the Welsh Government

- Deputy Welsh Minister

- member of a county council or a county borough council in Wales

- member of a National Park Authority in Wales

- member of a Fire and Rescue Authority in Wales.

Scotland

The Regulations do not apply to exit payments made by the Scottish Corporate Body or by
any authority which wholly or mainly exercises functions within devolved competence (within
the meaning of section 54 of the Scotland Act 1998).

The Regulations apply to payments made to non-ministerial office holders and staff of the
Scottish Administration.

Northern Ireland
The Regulations do not apply to payments made by Northern Irish authorities which wholly
or mainly exercise devolved functions.

Public sector bodies not covered by the cap

A newly created public sector body will not be covered by the cap until it is added to
Schedule 1. The government expects all public sector bodies not covered by the Regulations
— whether they are new or established bodies — to restrict exit payments voluntarily.

The Regulations will be extended to the rest of the public sector at the second stage, with a
limited number of exemptions.

The government has proposed that the Secret Intelligence Service, the Security Service, the
Government Communications Headquarters and the Armed Forces should be exempt from
the cap due to the unique demands and features of careers in these fields.

The Scottish Parliament, Northern Ireland Assembly and Welsh Assembly could introduce
regulations which restrict the exit payments made by those public sector bodies in Scotland,
Northern Ireland and Wales respectively, which are not covered by these Regulations.

What is an exit?

The Regulations apply where there has been a ‘relevant public sector exit’ which occurs
when an employee leaves the employment of a public sector authority listed in the Schedule,
or when a holder of a public sector office listed in the Schedule leaves office.

In the LGPS there are other events which can lead to a pension strain cost which are not
exits and which therefore are not covered by the Regulations:

- Early payment of deferred benefits and all or part of the early payment reductions are
waived

- Flexible retirement — providing the member’s pay reduction is achieved by changing
the employee’s contract.

If a LGPS member takes flexible retirement and the pay reduction is achieved by ending
their current employment contract and starting a new one then an exit has occurred and the
exit payment restrictions would apply.
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Although the Guidance and Regulations concentrate on specific exits such as redundancy,
because of the wide nature of the definition of exit, we will need to ensure that there are no
other circumstances in which payments are made under the scheme which may be caught.

Payments included in the cap

The cap will apply to payments of the following types, but see also the list of exclusions
which follows:

a) any payment on account of dismissal by reason of redundancy — including a statutory
redundancy payment

b) any payment made to reduce or eliminate an actuarial reduction to a pension on
early retirement or in respect to the cost of a pension scheme of such a reduction not
being made [pension strain costs]

c) any payment made pursuant to an award of compensation under the ACAS
arbitration scheme or a settlement or conciliation agreement

d) any severance payment or ex gratia payment

e) any payment in the form of shares or share options

f) any payment on voluntary exit

g) any payment in lieu of notice due under a contract of employment [but only if it
exceeds a quarter of the employee’s annual salary — see the next section]

h) any payment made to extinguish any liability to pay money under a fixed term
contract

i) any other payment made, whether under a contract of employment or otherwise, in
consequence of termination of employment or loss of office [this will include pay in
lieu of notice which is due other than under a contract of employment].

The following payments are not exit payments for the purposes of the Regulations:

a) any payment made in respect of death in service

b) any payment made in respect of incapacity as a result of accident, injury or illness

c) certain payments made to retiring firefighters — separate guidance will be issued to
cover the position for firefighters

d) a specific service award paid to a member of the judiciary

e) a service payment made in respect of annual leave due under a contract of
employment

f) any payment made in compliance with an order of any court or tribunal

g) a payment in lieu of notice due under a contract of employment that does not exceed
one quarter of the relevant person’s annual salary.

What payments are included in the calculation of an exit payment is subject to change. If
HMT becomes aware of payments being made to exiting employees or office holders that
are not currently defined as exit payments then it is likely that these payments will be added
to the above list.

Where an exit payment exceeds the cap, the employer or the body responsible for
determining the remuneration payable to the holder of a public office covered by these
regulations must reduce the exit payments until the cap is satisfied. Any statutory
redundancy entitlement under the Employment Rights Act 1996 cannot be reduced.

Multiple exit payments
If an individual becomes entitled to more than one exit payment within 28 days, the
Regulations prescribe the order in which those exits are treated to have occurred based on
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the date of exit, salary, hours worked and length of service. The cap applies to the total of

the two (or more) exit payments. However, because the statutory redundancy payment
cannot be reduced, there may be occasions when an employee receives two or more exit
payments within 28 days and the total of those exit payments exceeds the cap. Itis the
individual's obligation to inform their other public sector employers if they receive an exit
payment.

The employer has an obligation to ensure that any exit payment they make does not exceed
the exit cap, or if it does exceed the cap that it is compliant with HMT Directions on
relaxation. Employers must put processes are in place to request information about any
recent or pending public sector exit payments before making such a payment to an exiting
employee or office holder.

Pension strain cost

HMT'’s assumption is that employers will, where possible, cap the redundancy lump sum and
allow individuals to receive the pension top up in full. There is no requirement for employers
to follow this process, which means that the Regulations as they stand allow employers to
restrict any of the elements that make up the exit payment (other than any statutory
redundancy payment) in any order.

In a pension scheme which allows partial reduction, if the exit payment cap would otherwise
be breached and the exit payment includes pension strain costs, retirement benefits would
be reduced to a level which means the cap is not breached. The individual would have the
option of buying out some or all of that reduction.

If the Regulations prevent an exit payment being made (because the pension strain cost
exceeds the cap and the pension scheme rules do not allow partial reduction, for example)
then a cash payment, not exceeding the cap must be paid to the individual.

The position for the LGPS
Paragraph 5 of Schedule 6 to the Enterprise Act 2016 amends the Local Government
Pension Scheme Regulations 2013 to allow:

- partial reduction of a member’s pension benefits where otherwise the exit payment
cap would be breached and
- ascheme member to pay a charge to buy out some or all of that reduction

These changes do not come into effect until HMT issue a commencement order. The effect
of the exit payment Regulations on the LGPS is dependent on whether they are enacted
before or after the LGPS regulations changes set out in the Enterprise Act come into force.

1. LGPS Regulations are unchanged
If an exit payment includes pension strain cost and would exceed the cap, it is
unclear whether the pension could be paid under regulation 30(7)(b) of the LGPS
Regulations 2013 if the strain cost referred to in regulation 68(2) cannot be paid in
full. It is our understanding that the intention is for the member to receive a fully
reduced pension in this circumstance, plus the cash alternative of the strain cost (up
to the maximum allowed by the cap). Changes to the LGPS regulations would be
required to introduce the option for a member who is made redundant or leaves on
the grounds of business efficiency at age 55 or over to defer payment of their
pension.
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2. LGPS Regulations amended to allow partial reduction

If an exit payment includes pension strain cost and would exceed the cap, then the
member’s benefits would be reduced to such a level that the exit payment cap is not
breached. The member would have the option of paying extra to buy-out some or all
of the reduction.

The proposed regulation changes do not introduce the option to defer payment of
pension benefits in the event of a LGPS member who is over age 55 being made
redundant or leaving on the grounds of business efficiency. As the regulations
currently stand, a LGPS member whose exit payment has been capped would be
forced to accept a reduced pension.

If the option to defer payment of LGPS benefits on redundancy or retirement on
business efficiency grounds at age 55 or over is introduced, then a member who
exercises the option to defer could be paid the cash alternative to the pension strain
cost (up to the maximum allowed by the exit payment cap).

In order to implement partial reduction in the LGPS, guidance from the Government
Actuary’s Department (GAD) on partial reductions and on the cost of buying out
those reductions would be required. Detailed information concerning the method of
calculating the partial reduction in a members’ benefits, the method and calculation
for buying out the reduction — particularly the calculation which would be involved in
working out the reduction to apply where some but not all of the reduction has been
bought out, and the deadline that applies to an election to make such a payment
would be required. It is likely that changes to the LGPS regulations and new statutory
guidance would be required to effect this change.

The Regulations do not specify how to calculate the strain cost related to the early payment
of a pension on an unreduced basis. The LGPS Regulations state that this strain cost is to
be ‘calculated by an actuary appointed by the administering authority’ and the Guidance
says that it ‘may be the amount as calculated by the scheme actuary’. Currently, the method
of strain cost calculation is formulated locally based on the demographic make-up of the
LGPS members in an administering authority. Demographic differences across the country
mean that strain cost and the implications for the exit cap could differ widely for LGPS
members in different geographical areas, even if they are similar in other respects such as
age, salary level and length of pension scheme membership.

If there is no change to the current position then the calculation of the strain cost element of
an exit payment will differ between LGPS administering authorities. The benefit of this
approach is that the strain cost reflects the best estimate of the cost of paying the pension
early, based on actuarial assumptions and the demographics of members participating in the
LGPS in a particular administering authority. The main disadvantage is that a member may
be affected by the cap based on the calculation adopted by one administering authority who
would not be affected had the strain cost been calculated by another administering authority.

An alternative would be for GAD to introduce a standard method of calculating pension strain
cost in the LGPS. This would have the advantage that the application of the exit payment
cap would be equitable and consistent across the entire scheme. Significant demographic
differences exist across the country. The use of a single method of strain cost calculation
could result in strain costs being overpaid by certain employers, which may lead to a
reduction in employer contribution rates. In other administering authorities the strain cost
paid by employers would not reflect the ‘true’ cost of paying the pension early and
consequently could lead to increased employer contribution rates. In these circumstances
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the exit payment may not reflect the actual cost to the employer of releasing a LGPS

pension early.

Relaxation of the restriction on exit payments

HMT Directions set out the circumstances in which the exit payment restrictions must be
relaxed — mandatory cases — and the circumstances when they may be relaxed —
discretionary cases.

The HMT Directions do not apply to exit payments made by a devolved Welsh authority.

The ‘Decision Maker is the person who exercises the power to relax the exit payment
restriction. This power generally rests with a Minister of the Crown but can be delegated in
respect of exit payments made by certain public sector bodies. This is covered further in the
next section.

The power to relax the exit payment cap can be exercised in respect of an individual, or in
exceptional circumstances in respect of a group of employees, for example where
redundancies occur as a result of specific workforce reforms.

Mandatory cases
The exit payment restriction must be relaxed in the following circumstances:

- Where the obligation to make the payment arises as a result of the applying TUPE
regulations

- Where the payment relates to a complaint that an Employment Tribunal (ET) has the
jurisdiction to consider. This is limited to complaints under whistleblowing or
discrimination legislation and the employer believes, on the balance of probabilities,
that an ET would find in favour of the complainant

- Certain exit payments made by the Nuclear Decommissioning Agency

Discretionary cases
The exit payment restriction may be relaxed if the Decision Maker is satisfied that:

- not exercising the power would cause undue hardship

- not exercising the power would significantly inhibit workforce reform *

- an agreement to exit was made and the exit was planned to occur before the
Regulations came into force, the exit was delayed and the reason for that delay was
not attributable to the employee or office holder.

* There is a difference in the wording of the consultation documents here. HMT Directions
refer only to ‘workforce reform’, but the Guidance specifies ‘urgent’ workforce reform.

Section 4.5 of the Guidance states that ‘the reasons for exercising a power to relax the cap
should relate directly to a relaxation category’, but section 5.1 says that the cap can be
relaxed ‘outside of the circumstances outlined in HMT directions...’. The Regulations support
the position that the exit payment restriction can be relaxed for reasons other those set out in
the Directions with HMT consent. It is possible that there may be changes in later versions of
the Regulations, Directions or Guidance which may affect the rules concerning relaxation on
grounds other than those currently listed in the HMT Directions.
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The power to relax the cap

Generally, the power to exercise the cap lies with a Minister of the Crown, the ‘Decision
Maker’, but this is delegated to certain other public sector bodies.

Payment made by: Power to relax restrictions delegated to:
A devolved Welsh Authority Welsh Ministers

A local authority in England The full council of that local authority

A fire and rescue authority The fire and rescue authority

The Greater London Authority The London Assembly

Depending on who is the ‘Decision Maker’ and whether the exit payment is being restricted
on mandatory or discretionary grounds, HM Treasury approval may also be required before
the exit payment restriction can be relaxed.

The consultation documents do not agree on when certain types of approval are required.
Table 1 on page 9 sets out our interpretation of the information provided in the consultation
documents.

The relevant public sector employer is responsible for ensuring that any exit payment does
not exceed the cap, or if it does that the relaxation of the cap has been done in compliance
with HMT Directions or with HMT consent.

If an exit payment is made in excess of the cap which is not compliant with HMT Directions,
the employer must make an assessment on whether to pursue repayment through the
courts. Sanctions may also be imposed on the employer (or, if appropriate the sponsoring
department) by HMT.

Recording and reporting exit payments

The Regulations impose responsibilities on Decision Makers, employers and employees
related to exit payments.

Employee: requirement to inform

An employee with multiple employments in the public sector who receives an exit payment in
respect of one employment is required, as soon as is reasonably practicable, to inform all
other public sector authorities by whom he or she is employed about that exit payment in
writing. Specifically, the amount and type of exit payment, who will be paying it and the date
they left employment or ceased to hold office to which the exit payment relates.

Decision Makers and employers: Duties to keep records
The Regulations require that the person who exercises the power to relax the restriction
must keep a written record, for three years from the exit date, of:

a) the fact that the power has been exercised

b) the name of the person in respect of whom the power was exercised

¢) the amount and type of the exit payment in respect of which the power was exercised
d) the date on which the power was exercised

e) the reasons why the power was exercised.
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The relevant public sector authority must publish the details from c), d) and e) at the end of
each financial year.

Although it is not required by the Regulations, the Guidance includes a recommendation that
employers record instances when an exit payment is capped.
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The Consultation

The consultation invites responses from:

employing bodies within scope and out of scope of the Regulations
employees

bodies representing those employers or employees

academics with expertise in this area

public and private sector pay, pension, remuneration and HR professionals
anyone else who might be impacted by this consultation

to the following questions:

1.

8.

Does draft schedule 1 to the regulations capture the bodies intended? If not, please
provide reasons.

Do you agree with the current list of bodies in scope, for the first round of
implementation? If not, please provide reasons.

Do you agree with the exemptions outlined? If not, please provide evidence.

Does the guidance adequately support employers and individuals to apply the draft
regulations as they stand? If not, please provide information on how the guidance
could be enhanced.

Is the guidance sufficiently clear on how to apply the mandatory and discretionary
relaxation of the regulations, especially in the case of whistleblowers?

Is there further information or explanation of how the regulations should be applied
which you consider should be included in the guidance? If so, please provide details.

Are there other impacts not covered above which you would highlight in relation to
the proposals in this consultation document?

Are you able to provide information and data in relation to the impacts set out above?

Responses can be submitted:

Online: https://www.smartsurvey.co.uk/s/IQABLW/
By email: ExitPaymentCap@treasury.gov.uk with the subject heading ‘Consultation on
Exit Payment Cap’
In writing: Workforce, Pay & Pensions Team
HM Treasury
1 Horse Guards Road
London, SW1A 2HQ.
Disclaimer

The information contained in this document has been prepared by the LGPC Secretariat, a part of the
Local Government Association (LGA). It represents the views of the Secretariat and should not be
treated as a complete and authoritative statement of the law. Readers may wish, or will need, to take
their own legal advice on the interpretation of any particular piece of legislation. No responsibility
whatsoever will be assumed by the LGA for any direct or consequential loss, financial or otherwise,
damage or inconvenience, or any other obligation or liability incurred by readers relying on information
contained in this document. It would be helpful if readers could bring to the attention of the Secretariat
any perceived errors or omissions by emailing query.lgps@local.gov.
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